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AFFIDAVIT IN SUPPORT OF COMPLAINT

JOSEPH SCHADLER SPECIAL AGENT WITH THE FEDERAL BUREAU OF INVESTIGATION BEING DULY

SWORNSTATE AS FOLLOWS

INTRODUCTION AM PURPOSE OF AFFIDAVIT

HAVE BEEN EMPLOYED AS SPECIAL AGENT OF THE FEDERAL BUREAU OF INVESTIGATION FOR

OVER SEVEN YEARS AND AM CURRENTLY ASSIGNED TO WHITE COLLAR CRIME SQUAD IN THE SAN FRANCISCO

DIVISION HAVE PARTICIPATED IN INVESTIGATIONS REGARDING SECURITIES FRAUD HEALTH CARE FRAUD INSURANCE

FRAUD INTERNET FRAUD AND ENVIRONMENTAL CRIMES AND HAVE RECEIVED TRAINING AND INSTRUCTION IN THE

CONDUCT OF SUCH INVESTIGATIONS AM AUTHORIZED TO INVESTIGATE VIOLATIONS OF LAWS OF THE UNITED STATES

10 AND AM AUTHORIZED TO EXECUTE WARRANTS AND COMPLAINTS ISSUED UNDER THE AUTHORITY OFTHE UNITED

11 STATES

12 MAKE THIS AFFIDAVIT IN SUPPORT OF CRIMINAL COMPLAINT AGAINST GREGORY

13 REYES AND STEPHANIE JENSEN AS SET FORTH BELOW THERE IS PROBABLE CAUSE TO CONCLUDE THAT

14 BEGINNING IN OR ABOUT 2000 AND CONTINUING UP TO IN OR ABOUT 2004 IN THE NORTHERN DISTRICT OF

15 CALIFORNIA AND ELSEWHERE THE DEFENDANTS GREGORY RE YES AND STEPHANIE JENSEN DID

16 KNOWINGLY AND WILLFULLY DIRECTLY AND INDIRECTLY BY THE USE OFTHE MEANS AND INSTRUMENTALITIES OF

17 INTERSTATE COMMERCETHE MAILS AND THE FACILITIES OF NATIONAL SECURITIES EXCHANGES USE AND EMPLOY

18 MANIPULATIVE AND DECEPTIVE DEVICES AND CONTRIVANCES IN CONNECTION WITH THE PURCHASE AND SALE OF

19 SECURITIES ISSUED BY BROCADE COMMUNICATIONS SYSTEMS INC BROCADE IN VIOLATION OF TITLE 17

20 CODE OF FEDERAL REGULATIONS SECTION 240LOB5 BY EMPLOYING DEVICES SCHEMES AND ARTIFICES TO

21 DEFRAUD AS TO MATERIAL MATTER MAKING AND CAUSING BROCADE TO MAKE UNTRUE STATEMENTS OF

22 MATERIAL FACT AND OMITTING TO STATE FACTS NECESSARY IN ORDER TO MAKE THE STATEMENTS MADE IN LIGHT OF THE

23 CIRCUMSTANCES UNDER WHICH THEY WERE MADENOT MISLEADING AND ENGAGING IN ACTS PRACTICES AND

24 COURSES OF BUSINESS WHICH OPERATED AND WOULD OPERATE AS FRAUD AND DECEIT UPON PURCHASERS OF

25 BROCADE SECURITIES ALL IN VIOLATION OF TITLE 15 UNITED STATES CODE SECTIONS 78JB AND 78FF TITLE 17

26 CODE OF FEDERAL REGULATIONS SECTION 240LOB5 AND TITLE 18 UNITED STATES CODE SECTION

27

28



II BASIS FOR KNOWLEDGE

IN APPROXIMATELY JANUARY 2005 ATTORNEYS REPRESENTING THE AUDIT COMMITTEE FOR THE

BOARD OF DIRECTORS OF BROCADE DISCLOSED TO ME AND OTHERS THAT THEY HAD CONDUCTED AN INTERNAL

INVESTIGATION RELATING TO THE POSSIBLE BACKDATING OF STOCK OPTION GRANTS AT THE COMPANY FOLLOWING THE

DISCLOSURES BY THE AUDIT COMMITTEE AND OTHERS INTERVIEWED NUMEROUS WITNESSES FAMILIAR WITH

BROCADES STOCK OPTION GRANTING PRACTICES HAVE ALSO REVIEWED NUMEROUS DOCUMENTS RELATING TO

BROCADES STOCK OPTION GRANTING PRACTICES AND BROCADES PUBLIC FILINGS IN ADDITION HAVE SPOKEN

WITH BROCADES OUTSIDE AUDITOR AND OTHER WITNESSES FAMILIAR WITH THE ACCOUNTING PRINCIPLES DESCRIBED

BELOW

10 THE FACTS SETS FCRTH HEREIN ARE NOT MEANT TO BE INCLUSIVE OF ALL INFORMATION GATHERED BY

11 ME IN CONNECTION WITH THE INVESTIGATION DESCRIBED BELOW RATHER THESE FACTS ARE MEANT TO PROVIDE

12 INFORMATION SUFFICIENT FOR THE PURPOSE OF THIS AFFIDAVIT HAVE SET FORTH THOSE FACTS THAT DEEM

13 NECESSARY TO ESTABLISH PROBABLE CAUSE TO BELIEVE THAT THE ABOVEMENTIONED VIOLATION HAS BEEN

14 COMMITTED

15 III STATEMENT OF PROBAJ3LE CAUSE

16 AT ALL TIMES RELEVANT TO THIS COMPLAINT THE FOLLOWING FACTS ARE TRUE TO THE BEST OF MY

17 KNOWLEDGE AND BELIEF

18 INTRODUCTION

19 AS DESCRIBED IN MORE DETAIL BELOW BEGINNING IN OR ABOUT 2000 AND CONTINUING TO IN OR

20 ABOUT 2004 WITHIN THE NORTHERN DISTRICT OF CALIFORNIA AND ELSEWHERE THE DEFENDANTS GREGORY

21 REYES STEPHANIE JENSEN AND OTHERS KNOWINGLY AND INTENTIONALLY DEVISED AND INTENDED TO

22 DEVISE SCHEME AND ARTIFICE TO DEFRAUD BROCADE ITS BOARD ITS SHAREHOLDERS ITS AUDITORS THE PUBLIC

23 AND THE SEC AS TO MATERIAL MATTER IT WAS PART OF THE SCHEME AND ARTIFICE TO DEFRAUD THAT REYES

24 JENSEN AND OTHERS DIRECTLY ARXL INDIRECTLY

25 BACKDATED COMMITTEE MEETING MINUTES OF THE BOARD OFDIRECTORS AND SIMILAR

26 DOCUMENTS SO THAT IT APPEARED THAT THE COMMITTEE MET AND STOCK OPTIONS WEREGRANTED AND PRICED AT

27 THE MARKET VALUE OF BROCADES STOCK ON DATES WHENTHE VALUE OF BROCADES STOCK WAS RELATIVELY LOW

28 WHEN IN FACT NO SUCH MEETINGS OCCURRED AND THE OPTIONS WERE NOT GRANTED ON THOSE DATES AND

BACKDATED EMPLOYMENT OFFER LETTERS AND OTHER PERSONNEL RECORDS FOR CERTAIN



EMPLOYEES SO THAT THOSE EMPLOYEES COULD BE PLACED ON STOCK OPTION GRANTS THAT WERE PURPORTEDLY

MADE AND PRICED WHENTHE MARKET VALUE OF BROCADES STOCK WAS RELATIVELY LOW AND SO THAT IT APPEARED

THAT THOSE EMPLOYEES WERE ACTUALLY EMPLOYED BY BROCADE ON THE GRANT DATES WHEN IN FACT THEY WERE

NOT AND

MADE AND CAUSED TO BE MADE FRAUDULENT ENTRIES INTO BROCADES FINANCIAL BOOKS

AND RECORDS

MADE AND CAUSED TO BE MADE MATERIALLY FALSE AND MISLEADING STATEMENTS AND

MATERIAL OMISSIONS TO OUTSIDE AUDITORS AND

FILED ANL CAUSED TO BE FILED MATERIALLY FALSE AND MISLEADING FINANCIAL

10 STATEMENTS WITH THE SEC

11 AS DESCRIBED IN MORE DETAIL BELOW THE OBJECT AND PURPOSE OF THE SCHEME TO DEFRAUD

12 WAS TO GRANT BROCADE EMPLOYEES VALUABLE INTHEMONEY STOCK OPTIONS WHILE HIDING THE TRUE NATURE AND

13 VALUE OF THE STOCK OPTION GRANTS FROM BROCADE ITS BOARD ITS SHAREHOLDERS ITS AUDITORS THE PUBLIC AND

14 THE SEC AND WHILE AVOIDING THE RECOGNITION OF COMPENSATION EXPENSE IN BROCADES FIN

15 STATEMENTS

16 THE COMDANY

17 BROCADE WAS DELAWARE CORPORATION WITH ITS HEADQUARTERS IN SAN JOSE CALIFORNIA

18 BROCADE DEVELOPED MARKETED SOLD AND SUPPORTED DATA STORAGE NETWORKING PRODUCTS AND SERVICES

19 BROCADE WAS PUBLICLY HELD CORPORATION WHOSE SHARES WERE REGISTERED WITH AND TRADED

20 UNDER THE SYMBOL BRCD ON THE NATIONAL ASSOCIATION OF SECURITIES DEALERS AUTOMATED QUOTATION

21 SYSTEM NASDAQ NATIONAL SECURITIES EXCHANGE THAT USES THE MEANS AND INSTRUMENTALITIES OF

22 INTERSTATE COMMERCE AND THE MAILS

23 10 AS PUBLIC COMPANY BROCADE WAS REQUIRED TO COMPLY WITH REGULATIONS OF THE UNITED

24 STATES SECURITIES AND EXCHANGE COMMISSION THE SEC THOSE REGULATIONS ARE DESIGNED TO PROTECT

25 MEMBERS OF THE INVESTING PUBLIC BY AMONGOTHER THINGS ENSURING THAT COMPANYS FINANCIAL

26 INFORMATION IS ACCURATELY RECORDED AND DISCLOSED TO THE PUBLIC

27 11 UNDER SEC REGULATIONS BROCADE AND ITS OFFICERS ALSO HAD DUTY TO MAKE AND

28 KEEP BOOKS RECORDS AND ACCOUNTS THAT FAIRLY AND ACCURATELY REFLECTED THE COMPANYS BUSINESS



TRANSACTIONS DEVISE AND MAINTAIN SYSTEM OF INTERNAL ACCOUNTING CONTROLS SUFFICIENT TO PROVIDE

REASONABLE ASSURANCES THAT THE COMPANYS TRANSACTIONS WERE RECORDED AS NECESSARY TO PERMIT

PREPARATION OFRELIABLE FINANCIAL STATEMENTS AND FILE QUARTERLY REPORTS ON FORM 1OQ AND ANNUAL

REPORTS ON FORM 10K WITH THE SEC BROCADES FORM 10K INCLUDED AUDITED FINANCIAL STATEMENTS

WHICH REFLECTED ANY CHARGES ASSOCIATED WITH COMPENSATING EMPLOYEES

12 BETWEEN MAY 1999 AND JUNE 2002 ARTHUR ANDERSEN LLP PUBLIC ACCOUNTING FIRM

ACTED AS THE OUTSIDE AUDITORS OF BROCADES FINANCIAL STATEMENTS BETWEEN JUNE 2002 AND THE PRESENT

KPMG LLP PUBLIC ACCOUNTING FIRM ACTED AS THE OUTSIDE AUDITORS OF BROCADES FINANCIAL

STATEMENTS

10 13 BROCADES FISCAL YEAR ENDED ON THE LAST SATURDAY IN THE MONTH OFOCTOBER

11 THE DEFENDANTS

12 14 REYLS SERVED AS CHIEF EXECUTIVE OFFICER CEO OF BROCADE FROM JULY 1998 UNTIL

13 JANUARY 2005 REYES WAS ALSO PRESIDENT AND MEMBER OFBROCADES BOARD OF DIRECTORS FROM JULY

14 1998 TO MAY 2JOI FROM MAY 2001 UNTIL JANUARY 2005 REYES SERVED AS CHAIRMAN OF THE BOARD OF

15 DIRECTORS OFBROCADE FROM JANUARY 2005 TO JULY 2005 REYES CONTINUED AS MEMBER OF THE BOARD

16 OF DIRECTORS OF BROCADE AND ACTED AS CONSULTANT TO THE COMPANY HE LEFT THE COMPANYIN JULY 2005

17 15 JENSEN SERVED AS VICE PRESIDENT OF HUMAN RESOURCES FIR FOR BROCADE FROM

18 OCTOBER 1999 UNTIL FEBRUARY 2004 BEGINNING IN 2000 JENSEN REPORTED DIRECTLY TO REYES

19 JENSEN WORKED AS CONSULTANT TO BROCADE FROM FEBRUARY 2004 UNTIL AUGUST 2004 WHENSHE RETIRED

20 FROM BROCADE

21 BROCADES PUMORTED STOCK OPTION GRANTING PRACTICES AND PROCEDURES

22 16 BEGINNING IN MAY 1999 BROCADE BECAME PUBLIC COMPANYAND ITS BUSINESS QUICKLY

23 EXPERIENCED SUBSTANTIAL GROWTH LIKE OTHER TECHNOLOGY COMPANIES IN SILICON VALLEY BROCADE FACED

24 SIGNIFICANT COMPETITION TO HIRE AND RETAIN QUALIFIED PERSONNEL BROCADES MANAGEMENT BELIEVED THAT

25 BROCADES SUCCESS DEPENDED IN PART ON BROCADES ABILITY TO HIRE AND RETAIN QUALIFIED PERSONNEL

26 17 BROCADE USED STOCK OPTIONS TO RECRUIT AND RETAIN QUALIFIED PERSONNEL THOSE STOCK

27 OPTIONS GAVE EMPLOYEES THE RIGHT TO PURCHASE BROCADE STOCK IN THE FUTURE AT SET EXERCISE OR STRIKE

28 PRICE THROUGH STOCK OPTIONS BROCADES MANAGEMENT AND BOARD HOPED TO CREATE AN INCENTIVE FOR



BROCADES EMPLOYEES TO CONTRIBUTE TO BROCADES SUCCESS BY SHARING IN THE POTENTIAL FUTURE APPRECIATION

OF BROCADES STOCK

18 AS CEO AND MEMBER OF BROCADES BOARD REYES WAS GRANTED SOLE AUTHORITY FROM

BROCADES BOARD TO GRANT STOCK OPTIONS TO ALL BROCADE EMPLOYEES EXCEPT FOR CERTAIN OFFICERS AND

DIRECTORS AS SUCH RIEYES WAS THE COMPENSATION COMMITTEE FOR THE BOARD OF DIRECTORS IN EFFECT

COMMITTEE OF ONE FOR PURPOSES OF GRANTING STOCK OPTIONS TO SUCH EMPLOYEES

RELEVANT ACCOUNTING RULES AND BROCADES PUBLIC DISCLOSURES

19 AS MATTER OFPRACTICE BROCADE DID NOT RECORD ANY COMPENSATION EXPENSES IN ITS

PUBLICLY FILED FINANCIAL STATEMENTS FOR THE MILLIONS OF STOCK OPTIONS IT GRANTED TO EMPLOYEES BECAUSE IT

10 PURPORTED TO GRANT THE OPTIONS AT PRICE EQUAL TO THE MARKET PRICE OF BROCADES STOCK ON THE DATES OF

11 THE GRANTS AND BECAUSE IT CLAIMED THAT THE RECIPIENTS OF THE STOCK OPTIONS WEREEMPLOYEES ON THE DATES

12 OF THE GRANTS

13 20 BROCADES PUBLIC FILINGS REPRESENTED THAT BROCADE ACCOUNTED FOR ITS STOCK OPTION GRANTS

14 IN ACCORDANCE WITH GENERALLY ACCEPTED ACCOUNTING PRINCIPLES GAAP INCLUDING ACCOUNTING

15 PRINCIPLES BOARD OPINION NO 25 ACCOUNTING FOR STOCK ISSUED TO EMPLOYEES APB 25 UNDER

16 GAAP COMPANY WAS NOT REQUIRED TO RECORD ANY COMPENSATION EXPENSES FOR AN EMPLOYEE STOCK

17 OPTION GRANT WHERE AMONGOTHER THINGS THE EXERCISE PRICE OF THE GRANT WAS EQUAL TO THE MARKET PRICE

18 OF THE COMPANYS STOCK ON THE DATE OF THE GRANT SUCH STOCK OPTION GRANTS ARE ATTHEMONEY BECAUSE

19 THEY HAVE NO INTRINSIC VALUE ON THE DATE OF THE GRANT IN CONTRAST COMPANYWAS REQUIRED TO RECORD

20 COMPENSATION EXPENSE FOR STOCK OPTION GRANT WHERE THE EXERCISE PRICE OF THE GRANT WAS LESS THAN THE

21 MARKET PRICE OF THE COMPANYS STOCK ON THE DATE OF THE GRANT SUCH STOCK OPTION GRANTS ARE INTHE

22 MONEY BECAUSE THEY HAVE INTRINSIC VALUE ON THE DATE OF THE GRANT IN ADDITION UNDER GAAP

23 COMPANY THAT GRANTED STOCK OPTIONS TO NONEMPLOYEE WAS REQUIRED TO RECOGNIZE COMPENSATION

24 EXPENSE LIKEWISE COMPANY WAS REQUIRED TO RECOGNIZE COMPENSATION EXPENSE IF IT CANCELLED AN

25 EXISTING STOCK OPTION GRANT AND REISSUED THE STOCK OPTIONS TO AN EMPLOYEE AT MORE FAVORABLE PRICE

26 21 IN BROCADES FORMS 10K FOR ITS FISCAL YEARS 2000 2001 2002 AND 2003 SIGNED BY

27 REYES BROCADE STATED THAT IT ROLLOWED GAAP INCLUDING APB 25 WHEREBY THE DIFFERENCE BETWEEN

28 THE EXERCISE PRICE AND THE FAIR MARKET VALUE AT THE DATE OF GRANT IS RECOGNIZED AS COMPENSATION



EXPENSE EXCEPT IN FEW MINOR INSTANCES BROCADE DID NOT DISCLOSE ANY COMPENSATION EXPENSES IN

CONNECTION WITH ITS STOCK OPTION GRANTS IN ITS SEC FILINGS

BROCADES PURPORTED STOCK OPTION GRANTING PROCESS

22 ACCORDING TO AN AUGUST 2000 EMAIL CIRCULATED BY JENSEN AND OTHER DOCUMENTS

JENSEN AND REYES PURPORTED TO ADHERE TO THE FOLLOWING PROCEDURES AND PRACTICES AMONGOTHERS

WHEN REYBS EXERCISED HIS DELEGATED AUTHORITY TO GRANT STOCK OPTIONS TO NEW HIRES STOCK OPTIONS

WOULD ONLY BE GRANTED TO PERSON ONCE HIS OR HER EMPLOYMENT AT BROCADE ACTUALLY COMMENCED

WHETHER IN FULLTIME OR PARTTIME CAPACITY THE STOCK OPTION GRANT WOULD BE SUBJECT TO COMMITTEE

APPROVAL OF THE BOARD OF DIRECTORS THAT IS APPROVAL BY KEYES ACTING ON BEHALF OF THE COMPENSATION

10 COMMITTEE THE EXERCISE PRICE OF THE STOCK OPTIONS WOULD BE SET ON THE DATE THE COMMITTEE MET

11 AND THE EXERCISE PRICE OF THE STOCK OPTIONS WOULD BE EQUAL TO THE MARKET VALUE OF BROCADES STOCK

12 ON THE GRANT DATE THAT IS THE DATE THE COMMITTEE MET AND APPROVED THE STOCK OPTIONS

13 BROCADES ACTUAL STOCK OPTING GRANTING PROCESS

14 23 ACCORDING TO WITNESSES WHOWORKED WITHIN BROCADES HR DEPARTMENT BROCADE DID

15 NOT ACTUALLY FOLLOW THE ABOVE DESCRIBED PROCESS RATHER REYBS AND JENSEN OFTEN WAITED UNTIL THE

16 END OF THE FISCAL QUARTER BEFORE GRANTING THE STOCK OPTIONS JENSENS STAFF ROUTINELY PRINTED OUT THE

17 HISTORICAL CLOSING PRICES FOR BROCADES STOCK AND HIGHLIGHTED THE LOW DATES DURING THE QUARTER THEY

18 PROVIDED THE HISTORICAL PRICING INFORMATION TO JENSEN WITH DRAFT OF THE COMMITTEE MEETING

19 MINUTES APPROVING STOCK OPTION GRANTS FOR THE EMPLOYEES WHOWERE ELIGIBLE FOR GRANTS JENSEN OR

20 HER STAFF GAVE THE HISTORICAL PRICING INFORMATION TO KEYES WITH THE MEETING MINUTES KEYES

21 ROUTINELY SIGNED THE MEETING MINUTES AND DATED THE MINUTES AS IF THE MEETINGS OCCURRED ON THE

22 HIGHLIGHTED LOW DATES AND THE STOCK OPTIONS WEREPRICED AT THE MARKET VALUE OF BROCADES STOCK ON

23 THOSE DATES

24 24 BY JUNE 2003 THE ABOVE DESCRIBED PRACTICE FOR PRICING STOCK OPTION GRANTS HAD

25 BECOME SO ROUTINE THAT AN HR EMPLOYEE PREPARED MEMORANDUMDESCRIBING THE PRACTICE THE

26 MEMORANDUMEXPLICITLY DIRECTS THE HR EMPLOYEES TO RECOMMEND PRICING DATE BY PRINTING OUT

27 HISTORICAL CLOSING PRICES FOR BROCADES STOCK AND IDENTIFYING THE CLOSING PRICE THAT IS THE LOWEST SINCE

28 THE LAST PRICING DATE THIS MEMORANDUMWAS SHARED BY LOWER LEVEL HR EMPLOYEES WHOHELPED



IMPLEMENT THE PROCESS THE ABOVEDESCRIBED PROCESS CONTINUED INTO 2004

25 THE FOLLOWING ARE EXAMPLES OF STOCK OPTION GRANTS WHERE REYES AND JENSEN

BACKDATED THE COMMITTEE MEETING MINUTES OF THE BOARD OF DIRECTORS TO MAKE THE MINUTES APPEAR AS IF

THE STOCK OPTIONS WERE GRANTED AT THE MARKET VALUE OF BROCADES STOCK ON THE DATE OFTHE GRANT WHEN IN

FACT THEY WERENOT THE FOLLOWING IS BASED UPON MY REVIEW OF EMAILS AND THE WITNESS INTERVIEWS THAT

IHAVE CONDUCTED

IN JANUARY 2002 WHICH WAS NEAR THE CLOSE OF BROCADES FIRST QUARTER FOR 2002

REYES AND JENSEN BACKDATED THE COMMITTEE MEETING MINUTES APPROVING STOCK OPTION GRANT TO

OCTOBER 30 2001 WHENBROCADES STOCK CLOSED AT 2420 WHICH WAS THE LOWEST PRICE FOR BROCADES

10 STOCK DURING THE FIRST QUARTER OF 2002 THAT GRANT INCLUDED SOME EMPLOYEES WHO DID NOT INTERVIEW FOR

11 POSITION AT BROCADE UNTIL JANUARY 2002 REYES AND JENSEN THEN BACKDATED THE COMMITTEE

12 MEETING MINUTES APPROVING ANOTHER GRANT TO NOVEMBER 28 2001 SO THAT EMPLOYEES HIRED BETWEEN

13 OCTOBER 30 2001 AND NOVEMBER28 2001 COULD RECEIVE STOCK OPTION PRICE OF2882 WHICH WAS

14 THE LOWEST CLOSING PRICE FOR BROCADES STOCK BETWEEN OCTOBER 30 AND NOVEMBER 28 REYES AND

15 JENSEN ALSO BACKDATED THE COMMITTEE MEETING MINUTES APPROVING YET ANOTHER GRANT TO JANUARY 22

16 2002 SO THAT EMPLOYEES HIRED BETWEEN NOVEMBER28 2001 AND JANUARY 22 2002 COULD RECEIVE

17 STOCK OPTION PRICE OF 3176

18 ON OR ABOUT MARCH 13 2002 OR LATER AND DURING BROCADES SECOND QUARTER FOR

19 2002 REYBS AND JENSEN DECIDED TO PRICE ANOTHER STOCK OPTION GRANT AFTER THAT DAY KEYES AND

20 JENSEN CAUSED TO BE PREPARED COMMITTEE MEETING MINUTES APPROVING THE STOCK OPTION GRANT THEY

21 BACKDATED THE COMMITTEE MEETING MINUTES TO FEBRUARY 28 2002 ON THAT DAY BROCADES STOCK CLOSED

22 AT 2197 WHICH WAS THE LOWEST PRICE FOR BROCADES STOCK DURING THE SECOND QUARTER OF 2002

23 26 JENSEN TOLD HR EMPLOYEES WHOREPORTED TO HER THAT THEY SHOULD NOT DISCUSS STOCK

24 OPTION GRANTS USING EMAIL

25 27 WHENINTERVIEWED BY THE ATTORNEYS REPRESENTING BROCADES AUDIT COMMITTEE AT THE

26 END OF 2004 JENSEN STATED THAT SHE WAS PERSONALLY INVOLVED WITH REYESS STOCK PRICING DECISIONS

27 APPROXIMATELY NINETY PERCENT OF THE TIME SHE SAID THAT SHE WOULD SIT DOWNWITH KEYES WITH CHART

28 SHOWING HISTORICAL CLOSING PRICES FOR BROCADES STOCK SHE WOULD IDENTII FOR KEYES THE DATE WHEN



BROCADES STOCK CLOSED AT LOW PRICE REYES THEN PRICED THE STOCK OPTIONS AS IF THE COMMITTEE MET

ON THE LOW DATE JENSEN STATED THAT SHE CAUTIONED REYES NOT TO ALWAYS PICK THE LOW DATES BECAUSE

IT LOOKED SUSPICIOUS

THE BACKDATED EMPLOYMENT OFFER LETTERS

28 THE DOCUMENTATY EVIDENCE AND WITNESS STATEMENTS ALSO INDICATE THAT REYES AND

JENSEN CAUSED EMPLOYMENT 11CR LETTERS AND SIMILAR RECORDS TO BE BACKDATED SO THAT CERTAIN

EMPLOYEES COULD BE PLACED ON EARLIER STOCK OPTION GRANTS THAT WERE PURPORTEDLY MADE AND PRICED WHEN

THE MARKET VALUE OF BROCADES STOCK WAS RELATIVELY LOW AND SO THAT IT APPEARED THAT THOSE EMPLOYEES

WERE ACTUALLY EMPLOYED BY BROCADE ON THE DATES OF THE GRANTS

10 29 THE FOLLOWING IS AN EXAMPLE OF ONE SUCH OCCURRENCE THE DOCUMENTS AND WITNESS

11 STATEMENTS SHOW THAT AT THE END OF JANUARY 2002 EMPLOYEE ONE WAS RECRUITED BY BROCADE TO HIGH

12 LEVEL SALES POSITION ON FEBRUARY 2002 REYES INTERVIEWED EMPLOYEE ONE AFTER THE INTERVIEW

13 REYES APPROVED THE HIRING OF EMPLOYEE ONE REYES DIRECTED JENSEN AND HER STAFF TO PRICE

14 EMPLOYEE ONES STOCK OPTIONS BASED ON THE VALUE OF BROCADES STOCK IN THE FIRST QUARTER OF 2002

15 WHICH WAS BELOW 3000 PER SHARE AT THE TIME THAT EMPLOYEE ONE WASOFFERED EMPLOYMENT AT

16 BROCADE IN FEBRUARY 2002 BRCOADES STOCK WAS TRADING FOR OVER 30 SHARE

17 30 JENSEN FALSIFIED HIRING DOCUMENTS SO THAT EMPLOYEE ONE COULD RECEIVE STOCK

18 OPTIONS PRICED AS IF THEY WEREGRANTED IN BROACDES FIRST QUARTER OF 2002 JENSEN CAUSED EMPLOYEE

19 ONES OFFER LETTER TO BE BACKDATED SO THAT IT WAS DATED NOVEMBER28 2001 THE LETTER OFFERED

20 EMPLOYEE ONE STOCK OPTION GRANT OF285000 SHARES OF BROCADE STOCK SUBJECT TO COMMITTEE

21 APPROVAL AND PROVIDED THAT THE EXERCISE PRICE WOULD BE THE FAIR MARKET VALUE OF BROCADES STOCK ON THE

22 DATE OFTHE GRANT EMPLOYEE ONE WAS DIRECTED BY JENSENS STAFF TO SIGN THE OFFER LETTER AND DATE HIS

23 SIGNATURE SO THAT IT APPEARED THAT HE WAS EMPLOYED AS OF NOVEMBER28 2001 TN FACT EMPLOYEE ONE

24 DID NOT RECEIVE AN OFFER OF EMPLOYMENT OR ACCEPT SUCH AN OFFER UNTIL FEBRUARY 2002

25 31 AFTER EMPLOYEE ONE ACCEPTED EMPLOYMENT IN FEBRUARY 2002 AND SIGNED THE

26 BACKDATED NOVEMBER28 2001 OFFER LETTER REYES AND JENSEN PREPARED COMMITTEE MEETING

27 MINUTES FOR THE BOARD OFDIRECTORS DATED NOVEMBER28 2001 THAT INCLUDED THE STOCK OPTION GRANT OF

28 285000 SHARES TO EMPLOYEE ONE THE COMMITTEE MEETING MINUTES PRICED THE STOCK OPTION GRANT



USING THE CLOSING PRICE OF BROCADES STOCK ON NOVEMBER28 2001 WHICH WAS 2882 SHARE

REYBS THEN SIGNED THE BACKDATED COMMITTEE MEETING MINUTES APPROVING THE GRANT

32 AT THE END OF MARCH2002 EMPLOYEE ONE THREATENED TO LEAVE BROCADE AND ACCEPT AN

EMPLOYMENT OFFER AT COMPETITOR OF BROCADE REYES PERSONALLY INTERVENED AND RENEGOTIATED THE

TERMS OF EMPLOYEE ONES EMPLOYMENT AT BROCADE EMPLOYEE ONE AGREED TO REMAIN AT BROCADE BASED

UPON THE RENEGOTIATED TERMS

33 AFTER EMPLOYEE ONE AGREED TO REMAIN AT BROCADE JENSEN PREPARED NEWOFFER

LETTER FOR EMPLOYEE ONE THAT DESCRIBED NEWSTOCK OPTION GRANT OF 500000 SHARES AND NEW LOAN FOR

UP TO 1211000 AND DATED THE OFFER LETTER JANUARY 28 2002 WHEN IN TRUTH THE NEWOFFER WAS MADE AT

10 THE END OF MARCH 2002 JENSEN DIRECTED EMPLOYEE ONE TO SIGN THE OFFER LETTER AND DATE IT AS IF THE

II OFFER HAD BEEN MADE AND ACCEPTED AT THE END OF JANUARY 2002

12 34 AFTER EMPLOYEE ONE ACCEPTED THE NEWOFFER OFEMPLOYMENT AT THE END OFMARCH

13 2002 RIEYES AND JENSEN PREPARED COMMITTEE MEETING MINUTES FOR THE BOARD OF DIRECTORS DATED

14 FEBRUARY 28 2002 THAT INCLUDED THE NEW STOCK OPTION GRANT OF500000 SHARES TO EMPLOYEE ONE THE

15 COMMITTEE MEETING MINUTES PRICED THE STOCK OPTION GRANT USING THE CLOSING PRICE OFBROCADES STOCK

16 ON FEBRUARY 28 2002 WHICH WAS 2197 PER SHARE AND THE LOWEST CLOSING PRICE FOR BROCADES STOCK

17 DURING THE SECOND QUARTER OF 2002 REYES THEN SIGNED THE BACKDATED COMMITTEE MEETING MINUTES

18 APPROVING THE GRANT TO EMPLOYEE ONE REYBS AND JENSEN ALSO PREPARED NEW VERSION OFTHE

19 NOVEMBER 28 2001 COMMITTEE MEETING MINUTES THAT OMITTED THE EARLIER STOCK OPTION GRANT TO

20 EMPLOYEE ONE REYES THEN SIGNED THE NEW BACKDATED COMMITTEE MEETING MINUTES FOR NOVEMBER

21 28 2001 THAT OMITTED ANY REFERENCE TO THE EMPLOYEE ONE STOCK OPTION GRANT

22 35 WHENAN HR EMPLOYEE QUESTIONED JENSEN ABOUT THE LEGALITY OF BROCADES PRACTICE

23 OFBACKDATING AN EMPLOYEE OFFER LETTER JENSEN RESPONDED THAT SHE DID NOT CARE AND THAT HR DID IT

24 BECAUSE THAT IS WHAT KEYES WANTS

25 FALSE STATEMENTS TO BROCADES AUDITORS AND OTHERS

26 36 THE BACKDATED AND ALTERED COMMITTEE MEETING MINUTES EMPLOYMENT OFFER LETTERS AND

27 SIMILAR DOCUMENTSDESCRIBED ABOVE WEREPROVIDED TO BROCADES FINANCE DEPARTMENT AND OUTSIDE

28 AUDITORS BROCADES FINANCE DEPARTMENT AND OUTSIDE AUDITORS RELIED ON THE DATES AND PRICES ENTERED ON



THOSE DOCUMENTS TO PREPARE BROCADES BOOKS AND RECORDS AND ITS FINANCIAL STATEMENTS MOREOVER

BECAUSE THE DOCUMENTS WEREBACKDATED AND ALTERED BROCADES FINANCE DEPARTMENT AND AUDITORS DID

NOT RECORD COMPENSATION EXPENSES FOR ITS STOCK OPTION GRANTS OR OTHERWISE DISCLOSE THE TRUE NATURE OF

BROCADES STOCK OPTION GRANTS AND STOCK OPTION GRANTING PROCESS

37 THE DOCUMENTS THAT HAVE REVIEWED AND THE WITNESS STATEMENTS INDICATE THAT REYBS

AND JENSEN KNEWTHAT THE BACKDATED COMMITTEE MEETING MINUTES AND SIMILAR DOCUMENTS WERE

PROVIDED TO BROCADES FINANCE DEPARTMENT AND OUTSIDE AUDITORS IN ADDITION WITNESSES HAVE STATED

THAT THEY TOLD REYES AND JENSEN THAT BROCADE WOULD INCUR COMPENSATION EXPENSE IF IT GRANTED

INTHEMONEY STOCK OPTIONS GRANTED STOCK OPTIONS TO NONEMPLOYEE REPRICED AN EXISTING STOCK

10 OPTION GRANT OR CANCELED AN EXISTING STOCK OPTION GRANT AND REGRANTED THE STOCK OPTIONS WITH MORE

11 FAVORABLE EXERCISE PRICE ONE SUCH WITNESS FROM BROCADES FINANCE DEPARTMENT TOLD REYBS THAT HE

12 COULD NOT BACKDATE STOCK OPTION GRANT TO AN EARLIER DATE WHENBROCADES STOCK WAS TRADING AT LOWER

13 PRICE AND THAT IF HE DID SO BROCADE WOULD HAVE TO RECORD COMPENSATION CHARGE REYES AND

14 JENSEN ALSO TOLD WITNESSES THAT BROCADE DID NOT WANT TO INCUR COMPENSATION EXPENSES IN CONNECTION

15 WITH ITS STOCK OPTION GRANTS

16 38 WHENINTERVIEWED BY THE ATTORNEYS REPRESENTING BROCADES AUDIT COMMITTEE IN EARLY

17 2005 REYES ADMITTED THAT HE KNEW THAT INTHEMONEY STOCK OPTIONS HAVE ACCOUNTING IMPLICATIONS

18 HOWEVER REYES DID NOT ADMIT TO THE PROCESS THAT HE USED TO PRICE STOCK OPTION GRANTS THAT IS

19 DESCRIBED ABOVE RATHER HE CLAIMED THAT HE ACTUALLY APPROVED AND GRANTED THE OPTIONS ON THE DATES

20 REFLECTED IN THE COMMITTEE MEETING MINUTES AND SIMILAR DOCUMENTS REYBS CLAIMED THAT HE NEVER

21 PICKED DATE FOR GRANTING STOCK OPTIONS AFIER THE FACT HE CLAIMED THAT HE DID NOT RECALL REVIEWING

22 HISTORICAL CLOSING PRICES FOR BROCADES STOCK WHENPRICING STOCK OPTIONS

23 THE RESTATEMENT

24 39 IN OR ABOUT JANUARY 2005 THE AUDIT COMMITTEE OF BROCADES BOARD MADE

25 PRELIMINARY DETERMINATION THAT BROCADE AND ITS AUDITORS COULD NOT RELY ON THE ACCURACY OF THE

26 COMMITTEE MEETING MINUTES SIGNED BY REYBS TO CALCULATE THE STOCKBASED COMPENSATION EXPENSES

27 FOR ITS STOCK OPTION GRANTS USING THE FIXED ACCOUNTING METHOD DISCLOSED IN ITS PREVIOUS FINANCIAL

28 STATEMENTS BROCADE WAS REQUIRED TO DETERMINE THE ACTUAL GRANT DATE FOR EACH STOCK OPTION GRANT

10



HOWEVER REYBSS AND JENSENS BACKDATING SCHEME PREVENTED BROCADE FROM DETERMINING THE

DATES WHENTHE STOCK OPTION GRANTS WERE ACTUALLY MADE THUS BROCADE COULD NOT CALCULATE THE

APPROPRIATE STOCKBASED COMPENSATION EXPENSE USING FIXED ACCOUNTING UNDER APB 25

40 BECAUSE REYBSS AND JENSENS BACKDATING SCHEME PREVENTED BROCADE FROM

DETERMINING THE ACTUAL DATES WHENREYES GRANTED STOCK OPTIONS BROCADE DECIDED TO RESTATE ITS

FINANCIALS TO RECORD STOCKBASED COMPENSATION EXPENSES USING AN ALTERNATE ACCOUNTING METHOD CALLED

VARIABLE ACCOUNTING UNDER APB 25 UNDER VARIABLE ACCOUNTING THE VALUE OF EACH STOCK OPTION

GRANT IS CALCULATED AT THE END OF EACH REPORTING PERIOD AND RESULTS IN EITHER COMPENSATION EXPENSE OR

CREDIT DEPENDING ON WHETHER THE EXERCISE PRICE OF THE STOCK OPTION GRANT IS BELOW OR ABOVE THE MARKET

10 VALUE OF BROCADES STOCK

11 41 ON JANUARY 24 2005 BROCADE ANNOUNCED THAT THE AUDIT COMMITTEE HAD COMPLETED

12 THE INTERNAL INVESTIGATION AND THAT IT WOULD RESTATE ITS FINANCIAL STATEMENTS WITH THE FOLLOWING IMPACT

13 NET LOSS FROM THE 2004 FISCAL YEAR INCREASED FROM MILLION TO 32 MILLION NET LOSS FOR THE

14 FISCAL YEAR 2003 INCREASED FROM 136 MILLION TO 147 MILLION INCOME FROM FISCAL YEAR 2002

15 INCREASED BY 60 MILLION TO 126 MILLION AND INCOME FOR FISCAL YEARS 1999 THROUGH 2001 DECLINED

16 BY TOTAL OF 304 MILLION

17 42 ONMAY 16 2005 BROCADE ANNOUNCEDTHAT THE AUDIT COMMITTEE HAD DETERMINED THAT

18 BROCADE MUST EXTEND THE RESTATEMENT OF ITS FINANCIAL STATEMENTS TO ACCOUNT FOR ADDITIONAL STOCKBASED

19 COMPENSATION EXPENSES FOR STOCK OPTIONS GRANTED FROM AUGUST 2003 THROUGH NOVEMBER2004 THE

20 ADDITIONAL CHARGES RESULTED IN CUMULATIVE INCREASE IN STOCKBASED COMPENSATION EXPENSES OF 08

21 MILLION OVER FISCAL YEAR 2003 AND 2004

22

23

24

25

26

27

28

11



IV CONCLUSION

43 BASED ON THE FOREGOING HAVE CONCLUDED THAT THERE IS PROBABLE CAUSE TO BELIEVE THAT

BEGINNING IN OR ABOUT 2000 AND CONTINUING UP TO IN OR ABOUT 2004 REYBS AND JENSEN COMMITTED

SECURITIES FRAUD IN VIOLATION OF TITLE 15 UNITED STATES CODE SECTIONS 78JB AND 78FF TITLE 17 CODE

OF FEDERAL REGULATIONS SECTION 240LOB5 AND TITLE 18 UNITED STATES CODE SECTION

10
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EXHIBIT

COUNT ONE 15 USC 78JB AND 78FF 17 CFR 240LOB5 18 USC FRAUD IN

CONNECTION WITH BROCADE STOCK AIDING ABETTING AND WILLFULLY CAUSING

BEGINNING IN OR ABOUT 2000 AND CONTINUING UP TO IN OR ABOUT 2004 IN THE

NORTHERN DISTRICT OFCALIFORNIA AND ELSEWHERE THE DEFENDANTS

GREGORY REYES AND

STEPHANIE JENSEN

DID KNOWINGLY AND WILLFULLY DIRECTLY AND INDIRECTLY BY THE USE OF THE MEANS AND INSTRUMENTALITIES

OF INTERSTATE COMMERCE THE MAILS AND THE FACILITIES OF NATIONAL SECURITIES EXCHANGES USE AND

EMPLOY MANIPULATIVE AND DECEPTIVE DEVICES AND CONTRIVANCES IN CONNECTION WITH THE PURCHASE

AND SALE OF SECURITIES ISSUED BY BROCADE IN VIOLATION OF TITLE 17 CODE OF FEDERAL REGULATIONS

SECTION 240LOB5 BY EMPLOYING DEVICES SCHEMES AND ARTIFICES TO DEFRAUD AS TO MATERIAL

MATTER MAKING AND CAUSING BROCADE TO MAKE UNTRUE STATEMENTS OF MATERIAL FACT AND OMITTING

TO STATE FACTS NECESSARY IN ORDER TO MAKE THE STATEMENTS MADE IN LIGHT OF THE CIRCUMSTANCES UNDER

WHICH THEY WERE MADE NOT MISLEADING AND ENGAGING IN ACTS PRACTICES AND COURSES OF

BUSINESS WHICH OPERATED AND WOULD OPERATE AS FRAUD AND DECEIT UPON PURCHASERS OF BROCADE

SECURITIES

ALL IN VIOLATION OF TITLE 15 UNITED STATES CODE SECTIONS 78JB AND 78FF TITLE 17

CODE OF FEDERAL REGULATIONS SECTION 24010B5 AND TITLE 18 UNITED STATES CODE SECTION

MAXIMUM PENALTIES 20 YEARS IN PRISON 5000000 FINE OR IF ANY PERSON DERIVES PECUNIARY GAIN

FROM THE OFFENSE OR IF THE OFFENSE RESULTS IN PECUNIARY LOSS TO PERSON OTHER THAN THE DEFENDANT

FINE EQUAL TO TWICE THE GROSS GAIN OR TWICE THE GROSS LOSS CAUSED BY THE OFFENSE YEARS SUPERVISED

RELEASE 100 SPECIAL ASSESSMENT



EXHIBIT

THE ELEMENTS OF SECURITIES FRAUD ARE

FIRST THE DEFENDANT USED SCHEME TO DEFRAUD SOMEONE OR MADE OR CAUSED BROCADE TO

MAKE AN UNTRUE STATEMENT OF MATERIAL FACT OR FAILED TO DISCLOSE MATERIAL FACT WHICH RESULTED IN

MAKING THE STATEMENTS BROCADE MADE MISLEADING

SECOND THE DEFENDANTS ACTS OR FAILURE TO DISCLOSE WAS IN CONNECTION WITH THE PURCHASE OR

SALE OF BROCADE STOCK

THIRD THE DEFENDANT USED THE MEANS AND INSTRUMENTALITIES OF INTERSTATE COMMERCE

INCLUDING THE TELEPHONE WIRES OR MAILS OR THE FACILITIES OF NATIONAL SECURITIES EXCHANGE IN

CONNECTION WITH THESE ACTS AND OMISSIONS OR WITH THIS FAILURE TO DISCLOSE AND

FOURTH THE DEFENDANT ACTED KNOWINGLY AND WILLFULLY THAT IS WITH INTENT TO DEFRAUD BUYERS

OR SELLERS OFSECURITIES

TO DEFRAUD SOMEONEMEANS TO MAKE STATEMENT OR REPRESENTATION WHICH IS UNTRUE AND

KNOWN TO THE DEFENDANT TO BE UNTRUE OR TO KNOWINGLY FAIL TO STATE SOMETHING WHICH IS NECESSARY

TO MAKE OTHER STATEMENTS TRUE AND WHICH STATEMENT OR OMISSION IS MATERIAL TO THE PURCHASE OR

SALE OF STOCK OR SECURITIES

IT IS NOT NECESSARY THAT THE DEFENDANT MADE PROFIT OR THAT ANYONE ACTUALLY SUFFERED LOSS

INFORMATION IS MATERIAL IF THERE IS SUBSTANTIAL LIKELIHOOD THAT REASONABLE INVESTOR

WOULDCONSIDER IT IMPORTANT IN MAKING AN INVESTMENT DECISION IN OTHER WORDS IF REASONABLE

INVESTOR WOULD FIND IT SIGNIFICANT IN DECIDING WHETHER TO BUY SELL OR HOLD BROCADE SECURITIES
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